
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 05/28/21 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

 
ALL APPEARANCES WILL BE BY ZOOM, AT THE TIME INDICATED BELOW 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom. Zoom Link:  

https://www.zoomgov.com/j/16115283344?pwd=OU45RTNZVGJNbytjdjRPQllrT2hvUT09 
 
If a party is unable to use Zoom then all parties/counsel must appear in person in Court. The 
Courtroom Clerk is to be told, when argument is requested, how everyone is going to appear.  

 

 

 1.  TIME:  10:15 a.m.   CASE#: MSC16-01492 
CASE NAME: BENITEZ VS. SALGUERO 
SPECIALLY SET HEARING ON:  RIGHT TO JURY TRIAL 
SET BY DEPT. 07 
* TENTATIVE RULING: *: 
 
 Defendant’s request for a jury trial is denied.  Plaintiff’s declaratory relief cause of action 

will be decided in a court trial. 

 The trial remains set for July 23, 2021, at 10:00 a.m., in Department 7.  The parties are 

reminded to check the pre-trial order for Department 07, posted on the website of the Contra 

Costa County Superior Court. Full compliance with that order is expected.  

 The basis for this ruling is as follows. 

 A. Procedural Posture. 

 The operative pleading is plaintiff’s original Complaint, filed on August 8, 2016.  

Plaintiff — who does not speak English — alleges that he was fraudulently induced to sign 

a deed transferring to defendant a 100% ownership interest in the subject real property.  

Plaintiff had intended to gift only a 50% ownership interest.  Plaintiff alleged five causes of 

action: (1) the First Cause of Action for cancellation; (2) the Second Cause of Action for quiet 

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/16115283344?pwd=OU45RTNZVGJNbytjdjRPQllrT2hvUT09
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title; (3) the Third Cause of Action for partition; (4) the Fourth Cause of Action for declaratory 

relief, and; (5) the Fifth Cause of Action for fraud. 

 Defendant commenced a Chapter 13 bankruptcy, which was converted to Chapter 7.  

The Chapter 7 bankruptcy trustee sold the subject real property.  One half of the net sales 

proceeds were used to pay defendant’s creditors and bankruptcy costs.  The Chapter 7 trustee 

then, recognizing the potential legitimacy of plaintiff’s claim to the other half of the net sales 

proceeds, abandoned those funds and deposited them with the clerk of the Contra Costa 

County Superior Court. 

 The bankruptcy trustee’s sale of the property rendered moot three of plaintiff’s five 

causes of action: cancellation, quiet title, and partition.  Further, at plaintiff’s request, the Court 

hereby dismisses plaintiff’s fraud cause of action.  (Plaintiff has provided the Court with an 

unfiled copy of a request for dismissal of the fraud cause of action, but that document has not 

yet been processed by the clerk’s office.)  Finally, on May 10, 2021, plaintiff filed a “Waiver of 

Claims For Damages.” In this document, plaintiff unqualifiedly waives all claims for damages 

in this action. 

 Accordingly, there is now only one remaining cause of action to be tried: the Fourth 

Cause of Action for declaratory relief.  Plaintiff seeks a declaration that he is equitably entitled to 

the funds held by the clerk, representing one half of the net sales proceeds. 

 B. Governing Law. 

 The Court acknowledges that tricky questions can arise as to which aspects of a 

complicated case are tried to the court and which to a jury.  This, however, is no longer a 

complicated case (if it ever was).  There is now only a single, equitable cause of action for 

declaratory relief, and a precise dollar amount of money at issue: the $121,484.06 deposited 

with the clerk on May 4, 2020. 

 There is a large, nuanced body of decisional law addressing the right to a jury trial in 
specific circumstances.  The Court finds the Caira decision to be closely on point — and 
dispositive in plaintiff’s favor.  (See Caira v. Offner (2005) 126 Cal.App.4th 12, 23-29 [defendant 
not entitled to jury trial on question of stock ownership].)  The Martin decision cited by defendant 
is easily distinguishable, because it concerned an equitable indemnity claim that would require 
the trier of fact to make all the same findings it would in an ordinary negligence cause of action.  
(See Martin v. County of L.A. (1996) 51 Cal.App.4th 688, 698 [“we conclude that a cause of 
action for equitable indemnity is a legal action seeking legal relief”].)  Plaintiff’s declaratory relief 
cause of action is not analogous to a cause of action for equitable indemnity. 
 
 If the motion is timely contested, the hearing will be by Zoom at 10:15 a.m. 
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 2.  TIME:  11 a.m.   CASE#: MSC16-01652 
CASE NAME: BOWERS VS. PRICELESS 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY DAMON BOWERS, LISA BOWERS 
* TENTATIVE RULING: * 
 
 Plaintiffs Damon Bowers and Lisa Bowers’ Motion for Leave to Amend Complaint is 
granted. 
 
 The proposed Second Amended Complaint shall be filed on or before June 11, 2021. 
 
Background 
 
 In May 2014, Plaintiffs entered into an oral agreement with Defendants Barbera 
and Priceless Kitchen & Bath for renovation of their property, located at 1524 Las Trampas 
in Alamo.   In July 2016, after inspection of the partially completed structures by a qualified 
general contractor, Plaintiff discovered a number of conditions that were not constructed in 
accordance with the applicable code, or in accordance with the plans.   Plaintiff this action 
negligence, breach of oral agreement, breach of express and implied warranties, and 
professional negligence.    
 
 On February 18, 2018, Defendant Clifford Barbera filed for Chapter 13 bankruptcy, which 
was later voluntarily converted to Chapter 7 bankruptcy in November 2018.  The Bowers filed an 
adversary complaint in the Bankruptcy Court on June 11, 2018, alleging fraud claims against 
Defendants.  On April 4, 2019, the Chapter 7 bankruptcy judge ordered the automatic stay lifted 
and stayed the adversary bankruptcy proceeding. 
 
 
Motion 
 Pursuant to CCP § 473, Plaintiffs bring this motion for leave to amend to add a new 
Fourth Cause of Action for Fraud and Fifth Cause of Action for  Unlawful, Unfair, and Fraudulent 
Business Practices (Bus. & Prof. Code § 17200).  The proposed Second Amended Complaint 
also makes other changes, mostly administrative and uncontested. 
 
 Plaintiffs submit that Defendants will not suffer any prejudice from the proposed 
amendments, which are based upon the same general allegations set forth in the Bowers’ 
previous complaints.  Plaintiffs maintains the amendments are appropriate because they 
either incorporate prior procedural revisions or are based on the same general allegations 
in the previous pleadings.  The statute of limitations have not run and discovery has not 
been completed.   
 
 Furthermore, the same fraudulent and unlawful business practices claims are pled in 
Bowers’ adversary complaint in the bankruptcy case.  Thus, Defendants have been on notice of 
these claims for nearly three years. 
 
 Defendants oppose the motion on the ground Plaintiffs’ unexcused delay has greatly 
prejudiced Defendants’ ability to defend against the new claims.  Defendants claim memories 
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fade and there is a likelihood that witnesses have disappeared. Moreover, Defendants 
contend the proposed amended complaint is a sham.  It was only after Defendants filed for 
bankruptcy that Plaintiffs sought to bring these claims, which are potentially non-dischargeable 
in bankruptcy. 
 
 
Analysis 
 
              Motions for leave to amend the pleadings are directed to the sound discretion of the 
court.  “The court may…in its discretion, after notice to the adverse party, allow upon any terms 
as may be just, an amendment to any pleading…” (Code of Civ. Pro. § 473.)     “Generally, 
leave to amend must be liberally granted [citation] provided there is no statute of limitations 
concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 
or added costs of preparation. [Citation.]”  (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 
1448.)  “Courts must apply a policy of liberality in permitting amendments at any stage of 
the proceeding, including during trial, when no prejudice to the opposing party is shown.”  
(P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345.)  The policy 
favoring amendment is so strong that denial of leave to amend can rarely be justified. (Price v. 
Mason-McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   
 
 “Although courts are bound to apply a policy of great liberality in permitting amendments 
to the complaint at any stage of the proceedings, up to and including trial [citations], this policy 
should be applied only ‘where no prejudice is shown to the adverse party . . . .’ [Citation.] 
A different result is indicated ‘where inexcusable delay and probable prejudice to the opposing 
party’ is shown.” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.)   
 
            Here, Defendants argue the “unexcused delay” has prejudiced them.  First, the 
automatic stay imposed by the bankruptcy contributed to most of the delay.  While Plaintiffs 
have delayed since the lifting of the stay on April 4, 2019, Defendants have not demonstrated 
probable prejudice from the delay.  Secondly, Plaintiffs have been pursuing the fraud claims 
since they filed the adversary complaint near the beginning of the bankruptcy filing. Defendant 
has been on notice for nearly three years.  Defendants had the opportunity to prepare and 
preserve evidence over this period. 
 
  As to Defendants’ claim that Second Amended Complaint is a sham, the Court 
disagrees. “Under the sham pleading doctrine, plaintiffs are precluded from amending 
complaints to omit harmful allegations, without explanation, from previous complaints to avoid 
attacks raised in demurrers or motions for summary judgment.”  (Deveny v. Entropin, Inc. (2006) 
139 Cal.App.4th 408, 425.)  This is not the case where harmful allegations are omitted.  Nor is it 
the case where Plaintiff has pleaded inconsistent allegations.   “If a party files an amended 
complaint… by adding facts inconsistent with those of previous pleadings, the court may take 
judicial notice of prior pleadings and may disregard any inconsistent allegations.” (Colapinto v. 
County of Riverside (1991) 230 Cal.App.3d 147, 151.)   
 
 Judicial policy favors resolution of all disputed matters between the parties in the same 
lawsuit. As Defendants have not demonstrated prejudice from any delay, the motion is granted. 
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 The CMC date is vacated and the new CMC will be on Tuesday, 6/1/21 at 8.30 a.m. 
The parties are to meet and confer on private mediation or a settlement conference before that 
date. Expect a trial date to be given at this CMC late in the summer. 
 
 If this ruling is timely contested, the hearing will be on Zoom at 11 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00682 
CASE NAME: PERELLI-MINETTI VS. LAW OFFICES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The current discovery facilitator is appointed as discovery referee. The court expects the 
losing party in future discovery disputes to pay attorney fees, costs and also the referee fees. 
The parties are to keep this in mind, going forward. 
 
A non-expert discovery cutoff is imposed for September 30th, 2021, which will also operate as 
the mediation or settlement conference deadline. The parties are to agree on the mediator and 
a date for mediation within 7 days, failing which the court is to be notified and the court will then 
set a judicially supervised settlement conference. 
 
The last CMC is set for 11/8/21 at 8.30 a.m. and the parties can expect to receive an early 2022 
trial date at that time. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00682 
CASE NAME: PERELLI-MINETTI VS. LAW OFFICES 
HEARING ON OSC RE: WHY DEFENDANT'S ANSWER SHOULD NOT BE STRICKEN 
& DEFAULT ENTERED FOR FAILURE TO RESPOND TO OSC/DISCOVERY 
* TENTATIVE RULING: * 
 
The order to show cause is continued to 11/8/21 at 8.30 a.m. in the hope that the issues raised 
are mooted by progress in discovery. It appears that the prior attorneys may have caused some 
of the issues and the defendant should not be to blame, IF the defendant is not responsible for 
those actions. Time will tell and the court will be able to review this with better insight as to past 
behaviors if they recur now. 
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 5.  TIME:  10:30 a.m.  CASE#: MSC19-00902 
CASE NAME: THERESA MCCAULEY-TOKASHIKI  VS.  KAISER 
HEARING ON DEMURRER TO  4th Amended COMPLAINT 
FILED BY KAISER FOUNDATION HEALTH PLAN, INC. 
* TENTATIVE RULING: * 
 

Defendants’ demurrer to the Third Cause of Action of plaintiff’s Fourth Amended 
Complaint (“4th AC”) is sustained with leave to amend on the conditions, and only as stated, 
below. (CCP § 430.10 (e).)   The demurrer to the Fourth and Fifth Causes of Action is 
sustained without leave to amend.  Any amended complaint shall be filed and served on or 
before June 11, 2021.   

 
Background 
 
Plaintiff alleges various causes of action concerning the death of her mother on May 10, 

2017 while a patient at Kaiser.  Plaintiff alleges that, in an act of elder abuse, nurse Kiral 
improperly withheld oxygen from plaintiff’s mother on May 9 or 10, 2017, and that her mother 
also died because she was mis-prescribed Digoxin and Warfarin for years and was taken off 
Digoxin in 2016 in a negligent manner. 

 
While this is only the second time that the court has evaluated the legal sufficiency of 

plaintiff’s claims, it warned in its order on the demurrer to the Third Amended Complaint that it 
was unlikely to permit repeated amendments. 

 
At issue on the current demurrer are plaintiff’s claims for negligently caused wrongful 

death, breach of contract, and breach of the obligation of good faith and fair dealing. 
 
Discussion 

 
1. The Third Cause of Action, for wrongful death, is still deficient, because 

plaintiff has not pleaded when she first suspected wrongdoing and whether 
she filed suit within one year of that date. 

  
In evaluating a demurrer, the court considers only the facts alleged in the complaint and 

those of which it can take judicial notice.  (Rea v. Blue Shield of California (2014) 226 
Cal.App.4th 1209, 1223.)  It may not consider evidence submitted through declarations.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal. App. 4th 968, 994.)  Therefore, the court may 
not consider the declaration that plaintiff filed on May 20, 2021 or the attached exhibits. 

 
The complaint here was filed on May 10, 2019.  A cause of action based on professional 

malpractice must be brought “one year after the plaintiff discovers, or through the use of 
reasonable diligence should have discovered, the injury.”  (CCP § 340.5.)  Therefore, plaintiff 
must plead facts to show she did not discover the “injury” before May 10, 2018. 

 
The injury here was the death of her mother, which occurred a full year earlier, on 

May 17, 2017.  However, the mere knowledge of an injury does not cause a cause of action to 
accrue.  A tort cause of action begins to accrue only when the plaintiff knows or suspects the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/28/21 

 
 

- 7 - 

injury is wrongful.  “[U]nder the delayed discovery rule, a cause of action accrues and the statute 
of limitations begins to run when the plaintiff has reason to suspect an injury and some wrongful 
cause, unless the plaintiff pleads and proves that a reasonable investigation at that time would 
not have revealed a factual basis for that particular cause of action.”  (Fox v. Ethicon Endo-
Surgery, Inc. (2005) 35 Cal.4th 797, 803.)   So plaintiff’s cause of action for wrongful death 
did not accrue until she knew of the injury (death) and suspected that the death was wrongful.  
(Ibid. and also at p. 808 (emphasis added).)   

 
A plaintiff who needs to rely on the discovery rule to delay accrual of her cause of action 

and the running of the statute of limitations must “specifically plead facts to show (1) the time 
and manner of discovery and (2) the inability to have made earlier discovery despite reasonable 
diligence.”  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 920-921.)   

 
To meet her obligation to plead that she could not have discovered the factual basis for 

her claim before May 10, 2018, plaintiff pleads that she did not learn of her cause of action until 
September 13, 2018, when she discovered a study Kaiser had conducted in 2009 showing that 
patients on Digoxin have a high mortality rate.  (4th AC, ¶ 6.)  While she had contact with 
Kaiser’s legal department in May 2018, possibly starting with some type of letter or notice that 
she sent them on May 10, 2018, she was involved in probate litigation over her mother’s estate 
from November 2017 to August 2019, and, inferentially, too busy until September 13, 2018 to 
conduct the medical research that uncovered Kaiser’s Digoxin study.  (4th AC at 6:9-12; 12:4-8.)   

 
These allegations are insufficient under Fox.  They equate the date of plaintiff’s 

discovery of the Digoxin study with the date of accrual of her wrongful death cause of action.  
But that is not the date of accrual of that cause of action. The case law is clear that a wrongful 
death cause of action based on professional malpractice can accrue long before the plaintiff 
discovers all the facts to “establish” the death was wrongful.  Rather, such a cause of action 
accrues when the plaintiff suspects a factual basis for the claim, that is, when she suspects 
someone has done something wrong to her.  (Norgart v. Upjohn Co.  (1999) 21 Cal.4th 383, 
397-398; see also Fox, supra.)  Courts distinguish suspicion of wrongdoing from the date of 
discovery of the actual proof of negligence.  The former triggers accrual of the statute of 
limitations and the duty to file a lawsuit within the limitations period.  The latter may not be 
uncovered until discovery procedures conducted after a lawsuit is filed.  (Norgart, supra, 21 
Cal.4th at 397-398.)  

 
It does not matter whether plaintiff suspected a misdiagnosis before May 10, 2018, and a 

mis-prescription of Digoxin only afterwards.  A “potential plaintiff who suspects that an injury has 
been wrongfully caused must conduct a reasonable investigation of all potential causes of that 
injury.  If such an investigation would have disclosed a factual basis for a cause of action, the 
statute of limitations begins to run on that cause of action when the investigation would have 
brought such information to light.”  (Fox, supra, at 808 (emphasis added).)   

 
Thus, at a minimum, to comply with Fox plaintiff must plead when she first suspected 

that someone’s wrongdoing (other than elder abuse) was a cause of her mother’s death and 
explain why a reasonable investigation that began then would not have revealed the Digoxin 
study before May 10, 2018. 
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A second reason that plaintiff’s allegations are insufficient is that her excuse for not 
conducting her medical research sooner is legally invalid.  Being involved in litigation is not a 
24-hour-a-day commitment other than, perhaps, when one is actually in trial.  Further, plaintiff 
admits the probate litigation was not all-consuming because she found time to found the time to 
do her research and file this case before it had concluded in August 2019. 

 
For these reasons, the demurrer to the Third Cause of Action is sustained.    
 
Plaintiff’s argument that she is entitled to a longer limitations period because  

the medications she took qualify as a “foreign body” lacks merit.  The foreign body language in 
section 340.5 is meant to cover the situation when a doctor performs a surgery and leaves a 
clamp or a sponge in the patient.  (See Trantafello v. Medical Ctr. of Tarzana (1986)182 
Cal.App.3d 315, 319-320.)  Plaintiff cites no case holding that medications qualify as a foreign 
body under section 340.5. 
 

Because this is only the second time that the court has ruled on a demurrer to plaintiff’s 
complaint, the court will permit plaintiff one more opportunity to amend this cause of action.  
The only amendment that the court will permit is the addition a single new paragraph to supply 
the missing information:   when plaintiff first suspected that wrongdoing (other than elder abuse) 
contributed to her mother’s death and why a reasonable investigation starting then would not 
have revealed the Digoxin study before May 10, 2018.  Plaintiff is to use boldface type in this 
new paragraph, so the court can quickly identify it. 
 

2. The contract-based claims fail to state a cause of action because the 4th AC 
alleges no express promise or warranty. 

 
A theory of breach of contract against a healthcare provider for failing to achieve 

promised results in treatment is restricted to those situations in which a doctor “clearly promises 
a particular result (as distinguished from a mere generalized statement that the result will be 
good).”  (Depenbrok v. Kaiser Foundation Health Plan, Inc. (1978) 79 Cal.App.3d 167, 171; 
Pulvers v. Kaiser Foundation Health Plan, Inc. (1979) 99 Cal. App.3d 560, 564-565 (promise of 
“high standards” of medical service would not support contract cause of action.)   

 
The 4th AC discloses no promise of a particular result.  Plaintiff merely alleges that Kaiser 

made some type of promise to provide and implement a Medication Management Therapy 
Program.  The 4th AC does not quote the applicable provisions of the contract, so it does not 
establish they contained a promise of a particular health outcome.  The only quoted language is 
the heading of section 10.1 “Programs to help members use drugs safely.”  That is not a 
guarantee that patients will use drugs safely, but a mere generalized statement.  The actions of 
the doctor in prescribing medications, checking for drug interactions and other contraindications, 
and advising of risks and benefits, are activities they perform in rendering professional services.  
Plaintiff cannot recast them as breaches of contract to avoid CCP section 340.5.  (See Flores v. 
Presbyterian Intercommunity Hospital (2016) 63 Cal 4th 75, 85-87, 89; Tell v. Taylor (1961) 191 
Cal.App.2d 266, 271 (plaintiff not permitted to recast medical malpractice case as one for fraud 
to get a longer statute of limitations); Weinstock v. Eissler (1964) 224 Cal.App.2d 212 (same); 
Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 413 (allegations of 
willful conduct did not change character of cause of action as one based on professional 
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negligence); Stoll v. Superior Court (1992) 9 Cal.App.4th 1362, 1368 (breach of fiduciary duty 
claim against attorney governed by attorney malpractice statute of limitations, not the longer 
statute of limitations for a breach of fiduciary duties).)  Thus, plaintiff’s proper claim is for 
negligence, not breach of contract. (Depenbrok, supra, 79 Cal.App.3d at 170-171.)   

 
Plaintiff cites no case permitting an action on the implied covenant of good faith and fair 

dealing in a medical malpractice action.  Given that there must be a clear promise of a particular 
result to maintain a contract action, it does not make sense that such a case would exist.  
The promise relied on in a claim on the covenant of good faith and fair dealing is always implied.  
The reasons why plaintiff cannot state a contract claim are all the more true regarding a claim 
on the implied covenant. 
 

In addition, the 4th AC fails to articulate how the latter claim is distinct from the former.  
In both the Fourth and the Fifth causes of action, plaintiff alleges the breach is Kaiser’s failure to 
give notice of an unsafe medication.  Courts may disregard claims based on the implied 
covenant that rely on the same acts, and seek the damages, as contract claims.  (Bionghi v. 
Metro. Water Dist. (1999) 70 Cal.App.4th 1358, 1370.)   

 
The demurrers to the Fourth and Fifth Causes of Action are sustained without leave 

to amend. 
 

3. Plaintiff’s timeliness concern. 
 

Plaintiff argues that the time for defendants to file their demurrer ran on a Sunday and 
therefore they were obligated to file it the previous Friday.  However, the general rule is that 
when the deadline to take action during a lawsuit falls on a weekend or holiday, the deadline is 
extended to the next court day.  (See CCP § 12, 12a.)   

 
 Further, even if Kaiser was still late by a day, the court has discretion to rule on the 
merits of a late demurrer.  (See McAllister v. County of Monterey (2007) 147 Cal.App.4th 253, 
280.)   Missing a deadline once a lawsuit has been filed is generally something the court can 
and does overlook, regardless of which party makes the error.  Missing the deadline to file a 
lawsuit is not.  The court has no discretion, once a defendant has raised the point, to allow a 
late-filed lawsuit to proceed, no matter how serious the injuries or how meritorious the claim. 
 
 If the motion is timely contested, the hearing will be by Zoom at 10:30 a.m. 
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 6.  TIME:  9:00   CASE#: MSC19-01222 
CASE NAME: McCARTT CONSTRUCTION VS. PRICE 
HEARING ON DEMURRER TO CROSS COMPLAINT of MCCARTT CONSTRUCTION 
FILED BY MORGAN & SONS ELECTRIC & LIGHTING, INC. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to July 2, 2021 at 9:00 a.m. so that parties can 

meet and confer pursuant to Code of Civil Procedure section 430.41. A declaration in 

compliance with section 430.41(b)(3) must be filed by June 22, 2021. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-01569 
CASE NAME: COLBERT VS. TRI DELTA TRANSIT 
HEARING ON MOTION TO QUASH SUBPOENA FOR EMPLOYMENT RECORDS 
FILED BY LARRON PETERSON 
* TENTATIVE RULING: * 
 
Motion granted in part and denied in part. The motion is granted as to paragraphs 4-12, 16, 
18-24. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01570 
CASE NAME: ABRAHAMS VS. HAMPTON 
HEARING ON PETITION FOR RIGHT TO ATTACH ORDER 
FILED BY HARRY ABRAHMS, PENSCO TRUST COMPANY 
* TENTATIVE RULING: * 
 

Plaintiff Harry Abrahams, individually and through his agent, plaintiff Pensco Trust 

Company, seeks to attach property interests of defendants Kevin Hampton, Focus Group 

Ventures, LLC (“Focus Group”), and Enigami Global Investments, LLC (“Enigami LLC”), 

pursuant to Code of Civil Procedure § 484.010. Because the statutory requirements have not 

been met, the application is denied. 

Background 

This real estate fraud case involves plaintiff’s contentions that his investments in multiple 

real properties were rendered worthless through acts of defendants, who, spearheaded by real 

estate developer, Kevin Hampton, transferred debt through a network of LLCs to avoid liability. 

Abrahams’ investments began in 2004, when he became inspired by, and therefore 

began investing with, Hampton, who had a strong vision to redevelop properties in Richmond 

and surrounding areas in a booming real estate market. (Declaration of Harry Abrahams, 

hereinafter “Abrahams Decl.,” ¶3.)  Plaintiff invested significant personal and retirement funds in 

eleven properties, in what he now contends was a fraudulent real estate “pyramid scheme” 

wherein the properties were overburdened and did not earn what was expected. Hampton was 
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incapable of repaying his debts, and sought new investors to stay afloat. (Id. at ¶¶4-6.) Hampton 

threatened property foreclosure by senior positions to force plaintiff and other early investors to 

restructure their investments to their detriment. (Ibid.) The scheme involved more than 30 LLCs 

that plaintiff speculates are now insolvent. (Third Amended Complaint, ¶103.) Though several of 

the properties he invested in are alleged to have been subject to foreclosure, plaintiff currently 

holds a number or remaining liens, as documented in Exhibit B to his declaration.   

Plaintiff filed this action against Hampton and 16 other defendants in August 2019, 

alleging (1) Breach of Contract, (2) Conversion, (3) Breach of Fiduciary Duty, (4) Fraud, 

(5) Negligent Misrepresentation, and (6) Unfair Business Practices. The operative third 

amended complaint (TAC) maintains the same causes of action, along with an additional 

cause of action for (7) quiet title. Plaintiffs assert that all defendant LLCs are the alter-egos of 

the individual defendants.  

Application for Right to Attach Order and Opposition 

Plaintiff filed the present application to attach the interests of defendants Hampton, 

Focus Group, and Enigami LLC in two properties, 19 Cottage Avenue, Richmond, and 118 

Bellflower Court, Hercules. At the time of filing, he also sought a temporary protective order to 

prevent defendants from selling, transferring, or encumbering the properties.  

On April 29, 2021, the temporary protective order was issued on an ex parte basis. 

(See Declaration of James Barrett in Support of Reply.) Now, after briefing, plaintiff seeks an 

order of attachment. In support of the application, plaintiff submits a declaration by counsel and 

from himself.  

Plaintiff attaches multiple promissory notes and modifications thereto, most of which 

were apparently executed by Hampton in his capacity as a member or manager of the various 

LLCs. Most of the notes are in favor of Pensco Trust Company, with a few in favor of plaintiff 

individually. The relevant deeds of trust also appear to be attached to the declaration, showing 

these notes are secured debts (or were secured). No evidence has been presented as to the 

current value of the deeds. 

The evidence attached to counsel’s declaration suggests Focus Group, an entity with 

only two members: Enigami LLC and Hampton, holds a mortgage on 118 Bellflower for $107k. 

The exhibits also indicate that Enigami, LLC has only two members, Enigami LLLP and 

Hampton. No evidence is presented regarding the ownership of Enigami LLLP. Hampton, 

Enigami, LLC, Focus Group, and Enigami LLLP all share the same address, but plaintiffs 

concede Enigami LLLP is not a party to this case.  

As to the Cottage Avenue property, the exhibits attached to counsel’s declaration 

indicate that it is owned by FFF 19 Cottage Ave LLC, an entity managed by Trenor Askew. 

While Askew is a former defendant in this case, he was dismissed after a previous judge 

sustained multiple demurrers filed by him and his associated entities. Plaintiffs concede that 

FFF 19 Cottage Ave LLC is not, and has never been, a party to this case.  

The LLCs do not oppose the application, but Hampton does, arguing the property at 

issue cannot properly be attached and that plaintiff has not shown a probably valid claim. 
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Plaintiffs point out that the opposition papers were filed late, requesting that the Court disregard 

them. Even if the opposition were disregarded, however, plaintiff’s failure to meet his burden in 

the moving papers would compel denial of the attachment. The opposition does not determine 

the outcome here.  

Standard for Attachment 

To obtain a right to attach, “the plaintiff has the burden of proving (1) that his claim is 

one upon which an attachment may be issued and (2) the probable validity of such claim.” 

(See Bank of America v. Salinas Nissan, Inc. (1989) 207 Cal.App.3d 260, 271.) “A claim has 

‘probable validity’ where it is more likely than not that the plaintiff will obtain a judgment against 

the defendant on that claim.” (Code Civ. Proc., § 481.190.) “In determining the probable validity 

of a claim where the defendant makes an appearance, the court must consider the relative 

merits of the positions of the respective parties and make a determination of the probable 

outcome of the litigation.” (Loeb & Loeb v. Beverly Glen Music (1985) 166 Cal.App.3d 1110, 

1120.) 

The statutes governing attachment are subject to strict construction. (Pacific Decision 

Sciences Corp. v. Superior Court (2004) 121 Cal.App.4th 1100, 1106.) Evidence presented in 

support of attachment must be admissible, meaning proper foundation must be established and 

ordinarily, each declarant must demonstrate his or her personal knowledge of each fact stated. 

(Code Civ. Proc., § 482.040; Generale Bank Nederland, N.V. v. Eyes of the Beholder Ltd. 

(1998) 61 Cal.App.4th 1384, 1390.) 

Analysis 

If true, the allegations in this case raise significant concerns, but pleadings alone do not 

justify attachment. Plaintiff fails to show, by admissible evidence, that the claim is one upon 

which an attachment may be issued. (Code Civ. Proc., § 484.090(a)(1).) He also fails to show, 

through admissible evidence, a probably valid claim. (Code Civ. Proc., § 484.090(a)(4).)   

Hampton Individually  

A claim on which an attachment may be issued against a natural person where the claim 

is based on an obligation arising from defendant's conduct of trade, business, or profession. 

(Code Civ. Proc. §483.010(c).) While this does not necessarily require the claim sued upon to 

be based upon a transaction in which the defendant is the primary obligor (see Advance 

Transformer Co. v. Superior Court (1974) 44 Cal.App.3d 127, 143), the individual must bear 

some obligation.  

Plaintiff makes little to no evidentiary showing that Hampton is individually liable for the 

LLC debts. The only owners of the Cottage Avenue property or the Bellflower mortgage (if one 

exists, see Exhibit D to Declaration of James Barrett in Support of Application, the source of 

which is not identified), appear to be LLCs, not Hampton.  

Members of LLCs are not liable for the company’s debts except where the company is 

an alter ego of the member or other circumstances exist to justify liability (such as member 

guarantees the debt, LLC is suspended, or has inadequate assets, etc.). (See Corp. Code 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/28/21 

 
 

- 13 - 

§ 17703.04(b).) Piercing this veil to hold an individual member liable for LLC debts requires the 

following to be shown: (1) there is such a unity of interest and ownership between the 

corporation and the individual or organization controlling it that their separate personalities no 

longer exist, and (2) failure to disregard the corporate entity would sanction a fraud or promote 

injustice. (Robbins v. Blecher (1997) 52 Cal.App.4th 886, 892.)  

Plaintiff’s alter-ego allegations in the TAC (¶¶26-31), often based on belief, lack 

evidentiary support. That Hampton’s address matches the address of several of the LLCs, or 

that the LLCs have only one or few members, is relevant, but not sufficient. Hampton’s 

conclusory arguments in his Reply underscore the lack of evidence. (See Reply, 4:4 [“Hampton 

is the de facto owner of 118 Bellflower”] and 5:12-13 [“Defendant Hampton effectively holds 

interests that would be liable to levy” emphasis added].) There may be sufficient evidence to 

prove alter ego, but it is not provided here.    

LLC Defendants 

Generally an attachment may not be issued on a claim that is secured, including claims 

secured by mortgages or deeds of trust. (Code Civ. Proc., § 483.010(b).) An exception to the 

general rule exists when the claim was originally secured by an interest in real property but, 

through no fault of the plaintiff, the security has decreased in value. (Ibid.) In such cases, the 

amount for which an attachment may issue must not exceed the lesser of the amount of the 

decrease or the difference between the value of the security and the amount then owing on the 

claim. (Ibid.)  

It is plaintiff’s burden to show (1) the security has diminished in value and (2) plaintiff 

was not responsible for the diminution. (Bank of America v. Salinas Nissan, Inc. (1989) 207 

Cal.App.3d 260, 271.)  

Plaintiff does not present evidence of such decrease in value with regard to any of the 

particular parcels that originally secured his loans. First the example of the 1500 Broadway 

property: while a very liberal construction of plaintiff’s evidence suggests he has three 

promissory notes from Focus Group, amounting to debt of over $300,000, and possibly 

suggests (note dates, recording dates, and general lack of specificity lead to ambiguity) two of 

these notes are secured by deeds of trust for 1500 Broadway, he nowhere presents admissible 

evidence as to whether the foreclosure sale was completed, whether it yielded any payment on 

his debt, or how much. (See Abrahams Decl., Ex. A and Ex. B pages 65-79.) All he offers in this 

regard is that some of the properties securing his debts (2672 Appian Way, Pinole, 1500 

Broadway Street, Vallejo, and 454 B Street, Richmond) “are currently in foreclosure or have 

been foreclosed prior to this date.” (Abrahams Decl., ¶11.)   

Another claim that presents similar problems is the Gertrude Avenue property. While the 

evidence suggests plaintiff (or, more accurately, “PENSCO Trust Company Custodian FBO 

Continental West Sales Co. Inc. Defined Benefit Pension Plan”) has a promissory note from 

Enigami, amounting to debt of $50,000, the application nowhere presents admissible evidence 

as to whether the value of the security has decreased and if so, by how much. (See Abrahams 

Decl., Ex. A and Ex. B pages 3-8.)  
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While not the basis for this ruling, the Court further agrees with the Opposition that 

attachment is only available for claims based in contract, not torts. (Code Civ. Proc., § 483.010 

(a).) Plaintiff’s new implied contract argument asserted in the reply brief was not timely asserted 

in the moving papers. Its applicability is questionable since express contractual obligations in 

the promissory notes bind the LLCs, yet plaintiff only claims Hampton individually breached any 

contract. To the extent plaintiff is entitled to a reverse piercing standard, allowing the LLCs to be 

liable for Hampton’s alleged breach, no evidence is provided. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-00090 
CASE NAME: WEAVER VS. CADAYONA 
HEARING ON MOTION TO VACATE JUDGMENT OF DISMISSAL WITHOUT PREJUDICE 
FILED BY PATRICK WEAVER 
* TENTATIVE RULING: * 
 
Denied. There is no showing as to why the case has not been prosecuted in a timely manner, 
a showing required by the order to show cause. For almost a year and a half, the Plaintiff has 
failed to serve the complaint and to prosecute in a timely manner. 

 

  

10.  TIME:  9:00   CASE#: MSC20-00569 
CASE NAME: CRUZ DE GUZMAN VS. CARRILLO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY RAYMOND WYATT CRUZ DE GUZMAN 
* TENTATIVE RULING: * 
 
The Plaintiff is ordered to appear by zoom. In the event that the Plaintiff has no access to Zoom, 
an in person appearance will be required. The motion will be ruled on after the court can 
address the concerns with the Plaintiff. 

 

  

11.  TIME:  9:00   CASE#: MSC20-00602 
CASE NAME: SEIDMAN VS. WEINER 
HEARING ON MOTION TO CONFIRM ARBITRATION AWARD and ENTER JUDGMENT 
FILED BY GAIL SEIDMAN, AND 
FURTHER CASE MANAGEMENT CONFERENCE SET FROM 5/24/21 HEARING 
* TENTATIVE RULING: * 
 
 The hearing is continued to June 18, 2021, at 9:00 a.m., in Department 07.  Plaintiff shall 

file supplemental papers on or before June 4, 2021.  Defendant may file responsive 

supplemental papers on or before June 11, 2021, but is not required to do so. 
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The supplemental papers shall be limited to the issue of plaintiff’s request for attorney 

fees.  The Court is particularly concerned with the following issues: 

 Plaintiff is seeking a total of approximately $ 38,000 in attorney fees and costs for 
the present motion.  (Cook Dec., filed on 4-16-21, ¶ 7.)  This strikes the Court as 
excessive. 
 

 Mr. Cook charges $ 525 per hour as a specialist in debt collection.  (Cook Dec., 
¶ 4 and Exh. “A”.)  However, there is not yet a debt to collect, because the 
arbitration award has not yet been reduced to judgment.  It is not apparent to 
the Court that a garden variety motion to confirm an arbitration award requires 
the services of a specialist. 

 

 It would appear that no part of the work was delegated to an associate attorney 
or a paralegal at a lower hourly rate.  (Cook Dec., Exh. “B”.) 

 

 There is no accounting for the $ 1,026.90 in costs claimed by plaintiff.  
The motion filing fee is a small fraction of that sum, and routine copy charges 
should be a part of attorney overhead.  (Cook Dec., ¶ 7.) 

 

 Plaintiff appears to be seeking attorney fees for work done in contemplation of a 
future claim for fraudulent conveyance, which is far beyond the scope of the 
present motion: 

 
“…  Declarant has expended time and effort in reviewing the title of the 
Defendant’s residence of 101 Mystic, Alamo, CA 94507 and reviewing the 
fact of fraudulent conveyances, purported transformation of community to 
separate title, and other conduct which is actionable by Debtor and 
Katherine Weiner.”  (Cook Dec., ¶ 4.) 

 
 The Court’s preliminary assessment is that, if plaintiff prevails, an award of 
approximately $ 10,000 in attorney fees and costs would be appropriate.  The supplemental 
papers will be plaintiff’s opportunity to persuade the Court that a higher figure is justified. 

 

  

12.  TIME:  9:30 a.m.   CASE#: MSC20-00670 
CASE NAME: GONAZALES VS. SUMMERS 
HEARING ON MOTION FOR EXPENSES 
FILED BY CHARLES GONZALES 
* TENTATIVE RULING: * 
 
Please see Line 13 below. 
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13.  TIME:  9:30 a.m.  CASE#: MSC20-00670 
CASE NAME: GONAZALES VS. SUMMERS 
HEARING ON MOTION FOR MONETARY SANCTIONS 
FILED BY CHARLES GONZALES 
* TENTATIVE RULING: * 
 
A fundamental step in perfecting pleadings is the meet and confer that is required, in order to 
minimize needless demurrers, especially when amendments can moot them. CCP 430.41. The 
Defendants, in the two meet and confer processes, refused to amend in any way.  See Exhibits 
1 and C to the declarations of Christopherson. These refusals to amend resulted in the 
unnecessary filing of two demurrers. As soon as a demurrer was filed, it was the intent of the 
Defendants to amend with great specificity:   ”……..amendment gave me an opportunity to lay 
out defenses…..with great specificity.” Smith decl. paragraph 3. This violates the purposes of 
CCP Section 430.41.  Can one be sanctioned for a frivolous effort to meet and confer? 
The answer is in the affirmative. CCP 128.5 and local rule 2.60. The Defendants’ counsel 
unreasonably refused to amend the answer (when the “opportunity” presented itself in the meet 
and confer) resulting in two unnecessary demurrers being filed. Both demurrers were then 
mooted when the Defendants- contrary to stated intent-amended the answer each time. There is 
no question that if the requisite meet and confers were conducted, rather than frivolous ones, 
these two demurrers would be avoided. Further, the meet and confers were not conducted in 
accordance with local Rules 2.123(a) and 2.122(a) in that the Defendants clearly stated they 
would not amend when they actually intended to do so on each occasion. This deprived the 
Plaintiffs of the opportunity to avoid the costs of filing a demurrer. That conduct falls squarely 
within the definitions of sanctionable conduct. 
 
Plaintiff is entitled to recover reasonable attorney’s fees for both demurrers that were not 
needed and which were both caused by the Defendants’ frivolous meet and confer efforts 
in violation of CCP 430.41 and/or 128.5 and/or the local Rules 2.123(a) and 2.122(a). It would 
be unfair for the Plaintiff to be saddled with the costs of the demurrers caused by the Plaintiff’s 
failure to agree to amend. Plaintiff seek over $15,000 in sanctions and expenses. Defendants 
seek similar sanctions. 
 
The Plaintiffs expenses and sanctions motion is granted, in part; the fees are reduced to $7,500 
($3,750 each) which is the fair and reasonable amount of fees incurred for both demurrers 
arising out of the Defendants’ frivolous conduct at the meet and confer. This amount is payable  
by 6/11/21. The sanction requests of the Defendants are denied. 
 
If the motion is timely contested, the hearing will be by Zoom at 9:30 a.m. 

 

  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/28/21 

 
 

- 17 - 

14.  TIME:  9:30 a.m. CASE#: MSC20-00670 
CASE NAME: GONAZALES VS. SUMMERS 
HEARING ON MOTION FOR EXPENSES 
FILED BY CHARLES GONZALES 
* TENTATIVE RULING: * 
 
This is duplicative of Line 12. 
 

  

15.  TIME:  11 a.m.   CASE#: MSC20-01290 
CASE NAME: NADERZAD VS. WHIRLPOOL CORP. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CSAA INSURANCE SERVICES, INC. 
* TENTATIVE RULING: * 
 

CSAA’s general demurrer to the seventh cause of action in the first amended complaint 
(“FAC”) is overruled.  

Facts as Alleged 

On April 17, 2017, at or about 2:30 am, plaintiff and his family were sleeping in their 
rented home in San Jose, California, when their Whirlpool refrigerator became engulfed in 
flames, causing significant damage to plaintiff’s personal property. (FAC, ¶¶2, 43-44.) After the 
subject incident, CSAA, the homeowner’s insurance company of plaintiff’s landlord, filed a 
complaint against defendant Whirlpool Corporation in Santa Clara County Superior Court to 
recover damages caused by the defective refrigerator. (FAC, ¶43.) 

After filing suit, and without informing plaintiff of any intent to permanently alter the 
refrigerator, CSAA took possession of the refrigerator to perform destructive testing for its own 
lawsuit against Whirlpool. (FAC, ¶¶44-45.) CSAA knew at the time of testing that the fire had 
caused significant damage to plaintiff’s personal property and was essential evidence to his 
claim for damages. (FAC, ¶44.) CSAA and Whirlpool then cooperated in performing destructive 
testing and CSAA’s product liability suit against Whirlpool was resolved via confidential 
settlement. (FAC, ¶¶45-46.) As a result of the confidentiality, plaintiff was refused any material 
created by or from the expert who tested the appliance. (FAC, ¶46.)  

After the fire, plaintiff retained a fire investigator to possess and preserve the refrigerator 
as evidence of a potential claim. (FAC, ¶72.) CSAA also retained its own investigators and 
requested plaintiff’s investigator to preserve the refrigerator without any destruction or alteration. 
(FAC, ¶73.) On June 6, 2017, a conference call occurred between plaintiff, his investigator, 
CSAA, and CSAA’s investigator to discuss the refrigerator. (FAC, ¶74.) During this call, CSAA 
and/or its agent/investigator requested the refrigerator for preservation and inspection. (FAC, 
¶74.) Plaintiff agreed to transfer the refrigerator to CSAA’s investigator based on the 
representations made by CSAA and/or its agent/investigator that the refrigerator would be 
preserved and protected in CSAA’s investigator’s possession. (FAC, ¶75.) 

Procedural History 

Plaintiff filed his complaint in this case on July 10, 2020. Against CSAA, he alleges 
conversion (5th cause of action), trespass to chattel (6th cause of action), and negligence 
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(7th cause of action). After the Court sustained a demurrer to the seventh cause of action with 
leave to amend, plaintiff filed a first amended complaint. Following efforts to meet and confer 
pursuant to Code of Civil Procedure § 430.41, CSAA demurs again, having already answered 
the FAC.  

The demurrer is based on uncertainty and failure to state a cause of action, both 
arguments premised on a failure to set forth a duty owed to plaintiff by CSAA. Relying on 
Cooper v. State Farm Mutual Automobile Ins. Co. (2009) 177 Cal.App.4th 876, CSAA argues 
there is no general tort duty to preserve evidence. Plaintiff opposes the demurrer. 

Discussion 

A complaint or cross complaint must contain a statement of the facts constituting the 
cause of action in ordinary and concise language. (Code Civ. Proc. § 425.10(a)(1).) It is not to 
be tested for literary excellence and the nature of a cause of action is determined by the facts 
pleaded, not by the title ascribed to it by the pleader. (Dillon v. Haskell (1947) 78 Cal.App.2d 
814, 816; Nymark v. Heart Fed. Savings & Loan Assn. (1991) 231 Cal.App.3d 1089, 1093 n.2.) 

A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. 
Stone (1986) 178 Cal.App.3d 10, 20.) A court assessing a demurrer accepts as true the facts 
pleaded in the complaint, but rejects contentions, deductions and conclusions of fact or law. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 966–967.) A demurrer cannot rightfully be sustained to part of a cause of action or to a 
particular type of damage or remedy. (Kong v. City of Hawaiian Gardens Redevelopment 
Agency (2002) 108 Cal.App.4th 1028, 1047.)  

In Cooper, supra, an insurance company explicitly agreed to preserve an allegedly 
defective automobile tire after plaintiff had informed the company that the tire would be needed 
in a lawsuit against the manufacturer. Because plaintiff relied on the insurer’s promise to 
preserve the tire, plaintiff had a cause of action against the insurance company when the 
insurance company failed to preserve the tire. (Id. at 892–894.)  

CSAA argues that Cooper is distinguishable because no express agreement is alleged 
to support the cause of action, but plaintiff asserts that during a phone call on June 6, 2017, 
representations were made by CSAA and/or its investigator/agent that the refrigerator would be 
preserved and protected. (FAC, ¶75.) While the title of the cause of action is still “negligence,” 
titles are not determinative of whether a cause of action is stated.  

The demurrer is overruled on the grounds that plaintiff fails to plead sufficient facts.  

CSAA also attempts to argue uncertainty, a disfavored ground for sustaining a demurrer. 
Uncertainty was not argued in the initial demurrer, though it was mentioned. One might argue 
this basis cannot be raised now. (See Code Civ. Proc., § 430.41, “A party demurring to a 
pleading that has been amended after a demurrer to an earlier version of the pleading was 
sustained shall not demur […] on grounds that could have been raised by demurrer to the earlier 
version of the complaint […].”)  

However, even considering the argument, it fails. Such grounds is disfavored and a 
demurrer for uncertainty will be sustained only when the pleading is such that the responding 
party cannot even discern what it must respond to. (Williams v. Beechnut Nutrition Corp. (1986) 
185 Cal.App.3d 135, 139.) The FAC here sufficiently apprises CSAA of what plaintiff alleges. 
Indeed, CSAA has already answered. Further clarity can be sought through discovery. (Khoury 
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v. Maly’s of Calif., Inc. (1993) 14 Cal.App.4th 612, 616 [“demurrer for uncertainty is strictly 
construed, even where a complaint is in some respects uncertain, because ambiguities can be 
clarified under modern discovery procedures”].) 

If timely contested, the hearing will be by Zoom at 11 a.m. 

 

  

16.  TIME:  10:45 a.m.  CASE#: MSC20-02242 
CASE NAME: KIEL VS. CITY OF SAN PABLO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DESMON KIEL 
* TENTATIVE RULING: * 
 
The Plaintiff is ordered to appear by zoom at 10:45 a.m.  In the event that the Plaintiff has no 
access to Zoom, an in person appearance will be required. The motion will be ruled on after the 
Court can address the concerns with the Plaintiff. 

 

  

17.  TIME:  10:15 a.m.   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON MOTION FOR PREFERENTIAL TRIAL SETTING 
FILED BY LYUDMILA LINETSKAYA, REGINA LINETSKAYA 
* TENTATIVE RULING: * 
 
Unopposed motion granted, however both sides are to appear by zoom so that trial, issue 
conference and settlement conferences can be set. This appearance will be at 10:15 a.m. 
 

  

18.  TIME:  9:00   CASE#: MSC21-00779 
CASE NAME: TEDENEKILSH ZERHIOUN VS. YOSEPH DEMISSIE   
SPECIALLY SET HEARING ON: PLAINTIFF’S EX PARTE APPLICATION FOR 
PRELIMINARY INJUNCTION  /  SET BY DEPT. 07 
* TENTATIVE RULING: * 
 
Continued to 6/4/21 at 9 a.m. 
 

  

19.  TIME: 10:00   CASE#: MSC20-01612 
CASE NAME: SOFI LENDING CORP VS. MAJOR 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
Trial dropped by Court. A Notice of Settlement has been filed. 
 

 

 


